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WHAT IT IS:

TOMA is a statute (enacted to benefit the public
rather than governing bodies) that mandates
open public access to all non-excepted meetings
of governmental bodies.

WHEREIT IS:

Codified in Texas Government Code, Chapter
551.



Presenter
Presentation Notes
The Texas Open Meetings Act, or TOMA, along with PIA was passed by the state legislature after Sharpstown stock scandal, when distrust in government was at an all-time high.
TOMA was passed on the premise that “citizens are entitled . . . not only to know what government decides but to observe how and why every decision is reached.” Acker v. Tex. Water Comm’n, 790 S.W.2d 299, 300 (Tex. 1990)



WHAT IT SAYS:

Requires that every meeting of a subject body,
with certain narrow enumerated exceptions, be
* open to the public, and
» posted as to notice of time, place, and
subject matter of items to be discussed,

and
= memorialized with a record.



Presenter
Presentation Notes
It means every regular, special, or called meeting of a governmental body must be open to the public (except for specific exceptions, which we’ll cover briefly)  
Written notice to the public of the date, hour, place, and subject of each meeting.
Minutes or a recording of each open meeting of the body must be prepared
Catie Powers and Jannette Goodall will cover the agenda process, and the clerk’s office takes care of the minutes. So, I’ll be focusing on the “meeting open to the public” requirement of TOMA



Open to the Public:

Must allow each member of the
public who desires to speak to do so
during or before consideration of an
item

May adopt reasonable rules

Cannot prohibit public criticism




Meeting Notice (Agenda):

Must be posted
= Minimum of 72 hour notice

= posted as to notice of time, place, and
subject matter of items to be discussed,

and
» memorialized with a record (Standard

practice: audio or video recording and minutes
reflecting members attendance and action



Presenter
Presentation Notes
Meeting notice (agenda) must be posted, and…
72 hour notice
Must include what will be discussed
Citizen communication cannot be discussed



What is a QUORUM?

DEFINITION:

TOMA = Allows the City Charter to set the
number for a quorum.

Charter = For the ICRC, a quorum is 9 members.

POSTING REQUIRED:

[f a quorum is going to be present at anything
other than a purely social or ceremonial
function, a meeting notice must be posted.
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You must have a quorum to convene a meeting. How do we know what a quorum is? 
TOMA tells us it’s a majority of the GB.
More specifically, the Austin City Charter provides: 
Art. II, § 13. - RULES OF PROCEDURE.
The council shall by ordinance determine its own rules and order of business. A majority of the whole council shall constitute a quorum, and no action of the council shall be of any force or effect unless it is adopted by the favorable votes of a majority of the whole council. Minutes of all meetings of the council shall be taken and recorded, and such minutes shall constitute a public record.
 
So for our 10-1 council, a quorum is 6 members. There will be times that you’ll be looking around the dais and counting to make sure there are 6 members present for a vote.
 
For Boards and Commissions, § 2-1-6: Majority of the total number of authorized board members constitutes a quorum. For an 11 member board, six=quorum. 



What is a MEETING?
DEFINITION:

A verbal exchange among a quorum of the body ...

= “verbal” also means “non-verbal” texts or
emails or interactions.

... or between a member of the public, or staff, and a
quorum of the body ...

... during which at least one member of the body is
participating in a deliberation of public business
over which the body has had, has, or will have
control.
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You may think you know what a meeting is, but statute provides two very specific definitions of meeting:
Deliberation between a quorum of a governmental body, or between a quorum of a governmental body and another person, during which public business or public policy over which the governmental body has supervision or control is discussed or considered or during which the governmental body takes formal action; or
a gathering that is conducted by the governmental body or for which the governmental body is responsible; at which a quorum of members of the governmental body is present; that has been called by the governmental body; and at which the members receive information from, give information to, ask questions of, or receive questions from any third person, including an employee of the governmental body, about the public business or public policy over which the governmental body has supervision or control.
 
A deliberation can be an in-person verbal discussion, but case law and Attorney General opinions tell us that a deliberation can also be a text or email exhange, phone call, or even passing around a document to sign

Exchanges by email and social media can constitute an inappropriate discussion of official business
Official business does not include ceremonies/social events
Staff may “push” information to officials
Do not “reply all” to emails sent to entire panel





Meeting? Maybe, if social
turns to business.



Presenter
Presentation Notes
Does not include the gathering of a quorum of a governmental body at a social function unrelated to the public business that is conducted by the body, the attendance by a quorum of a governmental body at a regional, state, or national convention or workshop, ceremonial event, or press conference, or the attendance by a quorum of a governmental body at a candidate forum, appearance, or debate to inform the electorate, if formal action is not taken and any discussion of public business is incidental to the social function, convention, workshop, ceremonial event, press conference, forum, appearance, or debate.
 
Incidental: having a minor role. Compliance with the Act is not required when the City Council attends an outside event and the discussions of public business are minor, brief and only occasioned by the subject matter of the event attended. If discussions regarding City of Austin business become lengthy or stray from the topics addressed as part of the outside event, they can become “deliberations” subject to the Act.


CLOSED MEETING/EXECUTIVE SESSION

*Convene in Open Session

* Announce Executive Session
and Applicable Section(s) of
TOMA

*Very Specific List of
Allowable executive
sessions



Presenter
Presentation Notes
Closed Meetings The terms closed meeting and executive session are used interchangeably: a meeting or portion of a meeting that the public does not have access to.
TOMA requires the council to first convene in an open session. The mayor, or presiding officer, must announce that a closed meeting will be held and identify the section or sections of 551 allowing the closed meeting.
Typically, you’ll go into executive session on work session days around lunchtime and on council meeting days immediately following citizen communication
Chapter 551 contains a very specific list of allowable executive sessions



Exceptions (Most Common)

551.071 - Consultation with Attorney

551.074 - Personnel Issues - posting
should identify high-level personnel

551.076 - Deliberation Regarding
Security Devices or Security Audits



Presenter
Presentation Notes
 3 closed session exceptions that our city council uses most often. 

551.071 The first is consultation with attorney. This is the time that the city attorney can discuss with you all pending or contemplated litigation or other issues protected by attorney-client privilege. This exception can’t be used for “I’d just rather not discuss this in public.” 
 
551.072 Deliberation regarding real property: Can discuss the purchase, exchange, lease, or value of real property if deliberation in an open meeting would have a detrimental effect on your bargaining power with a third party
 
551.074 Personnel issues: This exception allows the council to discuss appointment, dismissal, discipline, employment, or duties about one of its five direct reports: city manager, city clerk, city auditor, muni court judges, and muni court clerk. 

551.076. DELIBERATION REGARDING SECURITY DEVICES OR SECURITY AUDITS; CLOSED MEETING. This chapter does not require a governmental body to conduct an open meeting to deliberate:
(1) the deployment, or specific occasions for implementation, of security personnel or devices; or
(2) a security audit.




“Walking Quorum”

Prohibited Series of Communications: A member
of a governmental body commits an offense if the
member:

knowingly engages in at least one communication
among a series of communications that each occur
outside of a public meeting; and

that concern an issue within the jurisdiction of the
governmental body; and

the members engaging in the individual
communications constitute fewer than a quorum,
but the members engaging in the series of
ommunications constitute a quorum; and



Presenter
Presentation Notes
You will not find this phrase in chapter 551 of the Government Code. Comes from AG opinions and case law and can be the scariest part of TOMA for city officials. 
 
A walking quorum is serial or successive meetings; or a “daisy chain of members the sum of whom constitutes a quorum.” This is the gray area of TOMA. This scenario may trigger the criminal penalties of Gov’t Code 551.143: A member of GB commits an offense if the member or group KNOWINGLY conspires to circumvent the requirements of TOMA by meeting in numbers less than a quorum for purposes of secret deliberation. 
It is our duty to provide you with conservative advice to ensure that you are not in that gray area.
 
Practical advice: council aides should start any discussion with asking who else a council aide has discussed an issue with. The safest course of action is to ensure you are not discussing a particular issue with a quorum of council aides. 
 
Remember you can create a quorum through email, text, Facebook, etc. 



Walking Quorum

Knowing Conduct Required:

The member knew at the time the
member engaged in the communication
that the series of communications:

* involved or would involve a quorum;
and
* would constitute a deliberation once a

quorum of members engaged in the
series of communications.




Walking Quorum

A quorum does not have to be in the same place at
the same time. Sequential contacts, and
cumulative contacts, can add up to a quorum.

Communications on social media could constitute
a walking quorum

Complaints alleging walking quorums are
prosecuted by county attorneys, district attorneys,
and criminal district attorneys, and the AG can
assist in criminal prosecution.
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Presentation Notes
A walking quorum is serial or successive meetings; or a “daisy chain of members the sum of whom constitutes a quorum.” This is the gray area of TOMA. This scenario may trigger the criminal penalties of Gov’t Code 551.143: A member of GB commits an offense if the member or group KNOWINGLY conspires to circumvent the requirements of TOMA by meeting in numbers less than a quorum for purposes of secret deliberation. 
It is our duty to provide you with conservative advice to ensure that you are not in that gray area.


How to Avoid Walking Quorum

Stay aware of with whom you have
discussed commission business.

Remember that social media is subject to
walking quorum considerations.

Keep quorum discussion and decision
making entirely within posted meetings.

Use your Working Groups
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Presentation Notes
Remember that Exchanges by email and social media can constitute an inappropriate discussion of official business
Official business does not include ceremonies/social events
Subquorum - made up of less than a quorum
Staff may “push” information to officials
Do not “reply all” to emails sent to entire council – should be bcc’d
The last thing I would like to mention and encourage, is for you to use the online message board. There’s an exception to TOMA that allows for use of an online message board outside a posted meeting. You are free to have discussions on the online message board and not worry about violating TOMA. 




Penalties for
TOMA Violations

Actions of the body can be voided, via lawsuit.
Lawsuits can be brought to force compliance.
Attorneys fees can be assessed.

Calling, or aiding in calling, or participating in a
meeting in violation of TOMA carries Class C
misdemeanor penalties.
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Civil and criminal penalties. 
Action is voidable if it’s taken in violation of TOMA
An interested person, including a member of the news media, may bring mandamus or injunction to stop, prevent, or reverse a violation (and court may assess costs and atty fees)
There are individual criminal penalties: Jail, fine, or both, which, as I mentioned is why we provide conservative advice to keep you out of jail!



TOMA and PIA Training

Texas Government Code §551.005 sets forth
requirements for certain public officials for
training.

* The Texas Attorney General’s Office (OAG) provides free
video training courses that comply with this
requirement.

* Link: https://www.texasattorneygeneral.gov/og/open-
government-training

* An online Course Completion Certificate is available at
the OAG website, and can be filed with the City Clerk.



https://www.texasattorneygeneral.gov/og/open-government-training

Other Resources

AG’s Open Meetings Handbook:
https://www.texasattorneygeneral.gov/sites/default/files/fi
les/divisions/open-government/openmeetings hb.pdf

AG’s PIA Handbook:

https://www.texasattorneygeneral.gov/sites/default/files/fi
les/divisions/open-government/publicinfo hb.pdf

TML's TOMA Made Easy:
https://www.tml.org/DocumentCenter/View/1332/The-
Texas-Open-Meetings-Act-Made-Easy-2019--Final

TML's PIA Made Easy:

https://www.tml.org/DocumentCenter/View/1834/Texas-
Public-Information-Act-Made-Easy---2020-PDF



https://www.texasattorneygeneral.gov/sites/default/files/files/divisions/open-government/openmeetings_hb.pdf
https://www.texasattorneygeneral.gov/sites/default/files/files/divisions/open-government/publicinfo_hb.pdf
https://www.tml.org/DocumentCenter/View/1332/The-Texas-Open-Meetings-Act-Made-Easy-2019--Final
https://www.tml.org/DocumentCenter/View/1834/Texas-Public-Information-Act-Made-Easy---2020-PDF

Questions?

Direct any questions to ICRC Outside Counsel,
David Richards
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